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MOTION TO DISMISS APPEAL FOR LACK OF  
SUBJECT MATTER JURISDICTION AND AS PREMATURE 

 
Appellees Monica Rial and Ronald Toye (Appellees) file this Motion to 

Dismiss Appeal for Lack of Subject Matter Jurisdiction and as Premature, and show 

as follows: 

A. Procedural Background in the Court Below. 

 Appellant Victor Mignogna (“Mignogna”) sued Appellees in the trial court 

below on April 18, 2019, by the filing of Plaintiff’s Original Petition.  

 On July 19, 2019, Appellees filed their Motion to Dismiss under the Texas 

Citizens Participation Act, Texas Civil Practice & Remedies Code § 27.000 et seq 

(TCPA) (the “Motion to Dismiss”). 

On October 4, 2019, the trial court entered its Order Granting Defendants’ 

Funimation Productions, LLC’s Motion to Dismiss Under the TCPA, Monica Rial 

and Ron Toye’s Motion to Dismiss Under the TCPA, and Jamie Marchi’s Motion to 

Dismiss Under the TCPA (the “Order”). In the Order, the trial court granted the 

Motion to Dismiss, reserving the issue of attorneys’ fees, costs, expenses, and 

sanctions, as allowed under the TCPA. See Appendix A attached hereto. 

On October 24, 2019, Mignogna filed his Notice of Appeal, seeking appellate 

review of the Order “and all orders granting fees, costs or sanctions thereafter” 

entered in the proceedings below. See Appendix B attached hereto. 
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The Order, on its face, did not dispose of all claims between all parties, and 

cannot serve as a final judgment subject to appeal.  

B. This Court Lacks Jurisdiction Because the Order Is Not Final. 
 
 This Court’s jurisdiction is dependent on whether a judgment or order is 

final. See Lehmann v. Har-Con Corp., 39 S.W.3d 191, 195 (Tex. 2001) (“[T]he 

general rule, with a few mostly statutory exceptions, is that an appeal may be taken 

only from a final judgment.”).  

 The Order lacks finality because, on its face, the trial court reserved for 

further determination the issue of attorney’s fees and sanctions, as provided under 

Texas Civil Practice & Remedies Code § 27.009. In particular, the Order states: 

The Court retains jurisdiction so that Defendants may submit evidence 
and briefing in support of an award of attorneys’ fees, costs, and other 
expenses incurred in defending the action, and an appropriate sanction 
pursuant to TEX. CIV. PRAC. & REM. CODE § 27.009. Defendants 
shall file their request for fees, costs, expenses, and appropriate 
sanctions within 30 days of this Order. 

 
Appendix A, p. 5. 

 Accordingly, this Court should dismiss the appeal because the Court lacks 

jurisdiction to review the Order at this time. See Pope-Nixon v. Howard, 05-18-

01215-CV, 2019 WL 911745 (Tex. App.—Dallas Feb. 25, 2019, no pet.) (mem. 

op.) (dismissing appeal for want of jurisdiction for lack of finality where trial court 

granted TCPA motion but reserved the issue of attorneys’ fees, costs, and other 

expenses for future determination); Leniek v. Evolution Well Services, LLC, 14-18-
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00954-CV, 2019 WL 438825 (Tex. App.—Houston [14th Dist.] Apr. 2, 2019, no 

pet.) (same). 

C. The Grant of a Motion to Dismiss Under the TCPA Is Not Subject 
to Interlocutory Appeal Under Texas Civil Practice & Remedies 
Code Section 51.014. 

 
 Section 51.014(a)(12) of the Texas Civil Practices and Remedies Code 

provides for the appeal of an interlocutory order denying a motion to dismiss under 

the TCPA. However, there is no statutory provision specifically providing for the 

appeal of an interlocutory order granting a motion to dismiss under Chapter 27.003. 

This is settled law, considering on at least two recent occasions—including 

just a few months ago—this Court rejected attempts to appeal judgments under the 

TCPA that are not final. See Hollis v. ProPath Associates, PLLC, 02-19-00167-CV, 

2019 WL 3024472, at *1 (Tex. App.—Fort Worth July 11, 2019, no pet.) (order 

granting dismissal under the TCPA that does not resolve all claims is not subject to 

appeal as a final judgment or on an interlocutory basis); Flynn v. Gorman, No. 02-

16-00131-CV, 2016 WL 4699198, at *1 (Tex. App.– Fort Worth Sep. 8, 2016, no 

pet.) (per curiam) (mem. op.) (holding that an order granting a TCPA motion to 

dismiss is not an appealable interlocutory order). 

Because no final judgment exists, and the TCPA does not allow for appellate 

jurisdiction over an interlocutory order granting a motion to dismiss under Chapter 

27.003, this Court does not currently have jurisdiction over this appeal. 
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WHEREFORE, Appellees Monica Rial and Ronald Toye pray that this Court 

enter an order dismissing this appeal for lack of jurisdiction and as premature, and 

granting such other relief to which Appellees may be entitled. 

Respectfully submitted, 
 
_____________________ 
J. Sean Lemoine 
State Bar No. 24027443  
Sean.lemoine@wickphillips.com 
Jeffrey W. Hellberg, Jr. 
State Bar No. 00796738 
Jeff.hellberg@wickphillips.com 
 
Wick Phillips Gould & Martin, LLP. 
3131 McKinney Ave, Suite 100 
Dallas, Texas 75204 
Telephone: (214) 692-6200 
Telecopier: (214) 692-6255 

 
Attorneys for Appellees 
Monica Rial and Ron Toye 
 

CERTIFICATE OF CONFERENCE 

 This is to certify that on October 28, 2019 I attempted to confer with 
Appellant, through his counsel of record, via electronic mail on October 27 and 28, 
2019 regarding the merits of the foregoing motion, and did not receive a reply. 
Therefore, a conference has not been held regarding the merits of the foregoing 
motion. 
 

/s/ J. Sean Lemoine     
J. Sean Lemoine 
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UNSWORN DECLARATION 
 
 My name is J. Sean Lemoine, my date of birth is December 27, 1972, and my 
address is 3131 McKinney Ave., Suite 100, Dallas, Texas 75204. I declare under 
penalty of perjury that: 
 
 1. My name is J. Sean Lemoine. I am over eighteen (18) years of age and 
am legally competent to make this Declaration, which is true and correct, is based 
on my personal knowledge, and is made voluntarily and not under duress;  
 
 2. I am an attorney licensed to practice law in the State of Texas. I am 
counsel for Monica Rial and Ron Toye. In connection with the representation of Ms. 
Rial and Mr. Toye, I am familiar with and responsible for the preparation and 
maintenance of the pleadings, discovery, correspondence, and other proceedings 
associated with this case; 
 
 3. I have reviewed the Motion above and concluded that every factual 
statement in the Motion is supported by competent evidence included in the 
Appendix or record; 
 
 4. Appendix A attached hereto is a true, correct, and complete copy of the 
Order entered by the trial court below on October 4, 2019. Appendix B attached 
hereto is the Notice of Appeal filed by Appellant on October 24, 2019. 
 
 Executed in Dallas County, State of Texas, on October 29, 2019. 
 
  
 
           

J. Sean Lemoine 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on October 29, 2019, I provided a true and correct copy 
of the foregoing to the following attorneys for the parties via EFS: 
 
Ty Beard 
ty@beardandharris.com 
Jim E. Bullock 
carey@beardandharris.com 
 
Attorney for Appellant 
Victor Mignogna  
 

John D. Volney 
jvolney@lynnllp.com  
 
Attorney for Appellee 
Funimation Productions, LLC. 

Samuel Johnson 
sam@johnsonsparks.com 
 
Attorney for Appellee 
Jamie Marchi 
 

 

 
/s/ J. Sean Lemoine     
J. Sean Lemoine 

 

mailto:ty@beardandharris.com
mailto:carey@beardandharris.com
mailto:jvolney@lynnllp.com
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NOTICE OF APPEAL, PAGE 1 OF 2 

CAUSE NO. 141-307474-19 
 
VICTOR MIGNOGNA, § IN THE DISTRICT COURT 
 Plaintiff, § 
  § 
v.  § 
  § 141st JUDICIAL DISTRICT 
FUNIMATION PRODUCTIONS, LLC, § 
JAMIE MARCHI, MONICA RIAL, § 
AND RONALD TOYE, § 
 Defendants § TARRANT COUNTY, TEXAS 
 

NOTICE OF APPEAL 
 
TO THE HONORABLE JUDGE OF SAID COURT: 
 
 Plaintiff Victor Mignogna (“Vic”) files this Notice of Appeal.  Vic desires to appeal the 

Order Granting Defendants’ Funimation Productions, LLC’s Motion to Dismiss Under the TCPA, 

Monica Rial and Ron Toye’s Motion to Dismiss Under the TCPA, and Jamie Marchi’s Motion to 

Dismiss Under the TCPA signed on October 4, 2019 by the 141st District Court of Tarrant 

County, Texas in cause number 141-307474-19 styled Victor Mignogna v. Funimation 

Productions, LLC, Jamie Marchi, Monica Rial, and Ronald Toye (and all orders granting fees, costs 

or sanctions thereafter).  This appeal is being taken to the Second District Court of Appeals. 

Respectfully submitted, 
BEARD HARRIS BULLOCK HUGHES 
and MARTINEZ HSU 
 
By:     /s/ Jim E. Bullock  

Ty Beard 
Texas Bar No. 00796181 
Carey-Elisa Christie 
Texas Bar No. 24103218 
BEARD HARRIS BULLOCK HUGHES 
100 Independence Place, Suite 300 
Tyler, Texas 75703 
(903) 509-4900 [T] 
(903) 509-4908 [F] 
Ty@beardandharris.com 
Carey@beardandharris.com 

141-307474-19 FILED
TARRANT COUNTY
10/24/2019 3:10 PM

THOMAS A. WILDER
DISTRICT CLERK

mailto:Ty@beardandharris.com
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Jim E. Bullock 
Texas Bar No. 00795271 
BEARD HARRIS BULLOCK HUGHES 
5 Cowboys Way, Suite 300 
Frisco, Texas 75034 
(903) 509-4900 [T] 
(903) 509-4908 [F] 
Jim@beardandharris.com 
 
An Lee Hsu 
Texas Bar No. 24078699 
MARTINEZ HSU 
4001 W. Airport Freeway, Suite 150 
Bedford, Texas 76021 
(682) 224-7810 [T] 
(682) 730-8998 [F] 
ahsu@mhlegalgroup.com 
 
Attorneys for Plaintiff 

 
Certificate of Service 

The undersigned certifies that the foregoing motion was electronically filed today and 
served via electronic filing manager on counsel of record. 
  /s/ Jim E. Bullock  
  Date: October 24, 2019 

mailto:Jim@beardandharris.com
mailto:ahsu@mhlegalgroup.com
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